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An Investigation into the Application of ODR in Construction Industry Disputes


1.0
What is ODR?
Online Dispute Resolution (ODR) refers to dispute resolution processes assisted by information technology, particularly the internet. This can include facilitative processes such as mediation, advisory processes such as case appraisal and determinative processes such as arbitration and adjudication. Hammond (2003) loosely describes ODR as a process of using the Internet to provide ADR.     

Wahab (2004) defines ODR as a merging of information technology and traditional ADR to create a new efficient, cost effective, flexible, swift, and apposite online dispute resolution system, which is not just a virtual reverberation of ADR.  

In a statement which simplifies the definition of ODR, Ramasastry (2004) concludes that ODR refers to the use of information technology and telecommunications via the Internet (online technology), as applied to alternative dispute resolution (ADR). 

2.0
ODR in Construction

An area that has never previously been considered is the application of ODR within the Construction Industry; therefore a research study, including a questionnaire survey, was conducted where the respondents of the survey included a mixture of professionals including quantity surveyors, building surveyors, legal consultants and architects. Each respondent was asked to answer a series of questions which, inta alia, investigated their awareness of ODR and offered the opportunity to alert possible barriers when discussing the future implementation of ODR within the construction industry.

3.0
ODR techniques

There is no uniform process for ODR although most forms involve similar stages. These include:

· Initial contact
· Initiation of dispute resolution process, terms of use, introduction to the system
· Assessment and checklists to be used to determine suitability of the dispute for ODR
· Information exchange between the parties
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· Opportunity for the parties to formal documentation
· Q & A process
· Facilitation, and
· Decision (Clark, et al. (2003)
Donahey (2003) analyses ODR and determines that it is commonly used in commercial disputes where relief is sought by the payment of some amount of money. He also considers two leading online resolution services; those being Cybersettle.com and ClickNsettle.com. In respect to Cybersettle.com either the subscriber or the claimant makes the initial steps of ODR. The two parties then negotiate figures and a settlement is reached, more often than not in the median amount. 

In its simplest form an ODR mechanism would include a virtual platform, not too dissimilar than the chat rooms that are so popular today. Within this platform the parties can communicate and transfer documents etc.  

It would appear that Construction Industry disputes seem unsuited to the ODR process. There is an inherent complexity with Construction disputes that may not lend itself to this kind of dispute resolution service. Despite this the results of the research suggests that there may be an opportunity for the application of ODR in some capacity…

4.0
Advantages of ODR
The advantages of ODR include the following:

· Scheduling problems can be avoided due to the fact that most ODR sites are open 24 hours a day, seven days a week. This is a typical problem associated with litigation. (Clark 2002)

· ODR increases the availability of expertise. i.e. the parties are not restricted to the ADR services in their locality. They can choose ODR services best suited to their particular dispute.

4.0
Advantages of ODR (Cont’d)

· ODR is also believed to ‘level the playing field’ insofar as the consumer is less likely to feel intimidated whilst using ODR when compared to using a process such as litigation. In addition, if a person is physically attractive, articulate, well educated or members of a dominant ethnic racial or gender group they may hold certain advantages in a courtroom. These are eliminated when using ODR (ibid. pp211)   

5.0
Possible Disadvantages of ODR

It is thought that people who are involved in adjudication, mediation etc may have an aversion to ODR owing to the fact that the interactions available through face-to-face processes are lost (Ramasastry 2004).  

Privacy of a hearing is imperative for many parties involved in a dispute, and the internet is an open network of communications and platforms, this may be inherently less secure than mail, fax or telephone. 

The risk of hackers is a very real threat and the prospect of unauthorised persons intercepting private documents may be enough to deter some from using ODR. 

Burger (2003) reports that while online communication eliminates some hierarchies, it creates others, for example individuals who are more comfortable in the online environment have a distinct advantage over the more lay user. Furthermore individuals with a physical or visual handicap would also be at a disadvantage.

ODR does not accommodate disputes involving many parties as many present platforms restrict the number to two principal disputants. Negotiation, mediation or arbitration involving many parties would be difficult to control online – a particular problem with construction industry disputes? 

In addition most ODR platforms allow parties to submit false personal details, paving the way for deception. Although a genuine email address is required this does not necessarily point to a genuine identity. Also even deleted details are never entirely lost and are always retrievable; hence a party may be constantly reminded of harsh words that have been spoken in past conferences.   

6.0
Existing Knowledge of ODR within the Construction Industry
The respondents of the survey were asked about their existing knowledge of ODR, the results are presented in the pie chart below;
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The results show that 49% of the participants have no knowledge of ODR and that only 23% of the participants have even heard of ODR. Hence, is the Construction Industry falling behind in terms of technological advancement in dispute resolution or is it merely a reflection of the unsuitability of such a process within the industry? 

The participants were also asked to provide their thoughts on the perceived barriers of using the internet as a dispute resolution provider. The results are listed in table 1 below. 

	What are your perceived barriers to using the Internet as a dispute resolution provider?
	1

problematic issue
	2
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	7

unconcerned 

by this

issue

	Security issues
	5
	4
	8
	7
	10

	Absence of face-to-face interaction
	16
	10
	7
	3
	2

	Distrust in technology
	0
	4
	3
	11
	19

	Technical phobia
	0
	4
	2
	6
	25

	Access problems
	2
	7
	3
	8
	17

	Unfamiliarity with the technology 
	3
	8
	5
	5
	16

	It will not be able to cope with the various technical issues associated with construction industry disputes
	7
	12
	8
	4
	6


Table 1.
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These results demonstrate that 10 respondents were unconcerned that security issues posed by the Internet would be a problem. However, the most interesting and perhaps unsurprising result was that for many, the absence of face-to-face interaction was a concern. Although, a possible argument would be that due to the fact that computer aided communication is not limited to text and words but can be enhanced by other forms of visual expression such as imaginative use of images, graphics, shapes and symbols, the impact of the absence of face-to-face interaction can be curtailed?

It was also interesting to discover that distrust in technology is not seen as a problem to many. A total of 19 were totally unconcerned by this issue. Furthermore, 25 of the participants are of the opinion that technical phobia is not a problem in the slightest. In fact, out of distrust in technology and technical phobia, not a single respondent thought that issue was very problematic.

Finally, the general consensus of the respondents was that the Internet will not be able to cope with the various technical issues associated with Construction Industry disputes. 

The respondents were then asked to rank a list of various factors that appealed to them, or would encourage them to use the internet as a tool of dispute resolution. The results are listed below;

	Which of the following factors would encourage you to use the Internet in a dispute
	1

very little encouragement
	2


[image: image3]
	4

encouraging
	6


	7

extremely encouraging

	Guaranteed security of documents etc
	6
	4
	18
	0
	9

	A final binding decision
	10
	5
	10
	3
	9

	Content in the knowledge that the need for travel is completely eliminated
	4
	7
	12
	4
	10

	Loss of face-to-face interaction
	25
	9
	2
	0
	1

	Ability to use chat rooms/ video conferencing as a means of communication
	8
	10
	15
	4
	0

	If others had tried ODR and had been successful/ pleased with the process
	5
	3
	15
	7
	7

	The ability to access case details 24/7
	6
	4
	12
	5
	10

	The ability to communicate with other parties/ neutral third party 24/7
	6
	8
	11
	5
	7


Table 2.

It is evident from the table above that the respondents would be encouraged to use ODR if the process included a final binding decision and guaranteed security of documents. The fact that ODR would eliminate the need for travel appeals, although the ability to use chat rooms/video conferencing as a means of communication does not.

7.0 Conclusion

The research provided a sound argument for the application of ODR, in some capacity, within Construction industry disputes. The respondents showed a real enthusiasm of the process although it is questioned whether their lack of knowledge of ODR prevents cognisance relating to the suitability and the dangers that using ODR would pose to the industry?     
The main concerns emanate from the fact that the face-to-face interaction between the parties are too important to lose. This combined with the belief that ODR will not be able to cope with the various technical issues associated with Construction Industry disputes provide a very real and serious barrier that is preventing the success of ODR within the Construction Industry. 

Despite these concerns there does seem to be some genuine belief and enthusiasm that combined with various encouraging factors; Guaranteed security of documents, the ability to access case details 24 hours a day, 7 days a week and the ability to communicate with other and neutral parties 24 hours a day 7 days a week appeal to many. 

It is perhaps true that ODR could never fully replace the traditional forms of dispute resolution there does seem an opportunity for its use at some level on the dispute resolution hierarchy. 

For instance, an online negotiation facility is a very real possibility. The technologies that could be incorporated here include; Internet platforms, emails and video conferencing. The process would actually be defined as ‘assisted’ negotiation, 
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whereby the ODR organisation would provide the parties with a secure site on which to communicate.

It must not be forgotten though that the process of negotiation has been served well in the past without the use of any automated system. Bearing this in mind the advantages that an online negotiation system will offer might not necessarily outweigh those already akin to the traditional negotiation process, but it will however, provide a very reasonable alternative. 

ODR is no longer conjecture; the sheer volume of sites gives ODR the potential to become a major part of dispute resolution practice worldwide. If the growth of ODR continues, especially by traditional dispute resolution institutions such as the Courts, ODR will become an important part of dispute resolution practice. 

It may be too much however, to expect the Construction Industry as a whole, to embrace this radical procedure straight away. ODR needs to evolve and it needs to evolve in such away that it eliminates all of the incompatibilities and dangers that it currently has. Furthermore, it needs more exposure, ODR is not all that new; it has been used worldwide since 1996 yet few are aware of it. 
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